Saturday, Fgbnjary 26. 2005 4:09 PM Alan Bums 650 351 8442 p.07 



Appl. iNO- 10/016.380 oKi 

COPY 



Amdl. Dated Feb. 26, 2005 '^'^^1 ^VAII M 

R^ly to Offlce Mitx\ of Nov. 30, 2004 




REWIARKS/ARGUWENTS ..r<».^^;Ut,t^2ffmt 

Opening Remarks: Responding to the action of the Examiner in Office Action 
mailed 1 1/30/2004, the Applicants note that the Examiner relies on the teachings 
5 of Baehr et al U.S. Patent Numljer 5.839,050 (hereinafter Baehr) in view of 
August et al U.S. Patent Number 6,389.055 (hereinafter August) for the rejection 
of claims 1-20 under 35 U.S.C. § 1 03(a}. 

Briefly, upon reviewing Baehr, contrary to the Examiner's assertion, there are 
10 appreciable and significant diffierenoes between the methods for taught by Baehr 
and tfiose taught by the Applicants, in particular, 

1 . Baehr teaches a method for detecting a radiated "intennediate frequency 
signal generated by all conventional radio.., receivers..." (col 5, lines 66- 

15 col 6, Hne 4) from a passing car using a scanning receiver situated 

adjacent to a roadvt^y (col 6, lines 42-43). In fact, Baehr has misstated 
the true nature of the signal radiated by conventional AM and FM 
receivers that is detected by their method, it is obvious from their 
description (col 6, lines 4-20) that Baehr's "intemoediate frequency signal' 

20 Is actually the local osdtlator (LO) signal generated by a conventional 

(superheterodyne) receiver. The LO frequency is unique to each 
broadcast signal, while that of the intennediate frequency (IF) signal is not 
For conventionai AiUl receivers, the IF signal Is always at 455 l(Hz; for 
conventional FM receivers, the IF is always 10.7 MHz. Therefore, If the IF 

25 signal were to be sensed. Baehr's frequency-scanning method would be 

inoperative because all broadcasts in a band would have the same IF. 
Note also that the LO signal is generated locally within a conventional 
receiver and contains no modulation and, hence, no broadcast audio or 
program content Furthermore. 98-MHz high-pass FM screening filter 34 
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(Fig. 2) would exclude the 10.7 MHz IF signal supposedly being detected. 
This filter passes FM LO frequencies, which are greater than 98 MHz. 
Baehr declares a "hit" when the roadside scanner detects an LO signal 
from a passing vehicle. Nowhere, does Baehr suggest, explicitly or 
5 othenwise, comparing broadcast program content of any kind received at 

separated locations, distant or nearby. 

In contrast, the Applicants disclose relaying the demodulated broadcast 
audio-frequency program content from within a vehicle to a processing site 
10 that may be removed some considerable distance. There the relayed 

audio content is compared with the audio contents or broadcast signals 
separately received at the processing site. This comparison produces the 
desired data, or ''hits". 

2. Baehr further teaches collecting sensed ''hits" (Baehr's ''raw data" 
oonq^rises time-stamped, sensed frequency values) at the roadside 
processor, and subsequently comnrujnicating that raw statistical data or 
database periodically to a central location. A cellular telephone data link 
may be used for communicating said statistical data. 

In contrast, the Applicants disclose using a cellular telephone to relay part 
of all of the denrxxJulated broadcast audio content such as heard by a 
listener in a vehicle to a central location in real time without performing 
any local data collection or processing. Furthermore* a conventional or 
unconventional radio receiver may be used. 



15 



20 



25 



3. August teaches modulating a data stream using spread-spectrum 
techniques and embedding said stream in a perceptible audio signal, 
which nf^y be broadcast program material. The modulated data stream is 
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imperceptible to the listener. In certain embodiments, capture or receive 
device 110 may sense the composite audio signal and typically has 
special fezrtures to decode or otherwise process the embedded data 
stream. In one embodiment capture device no is an unmodified mobile 

5 or cellular telephone that merely relays the entire audio signal to a central 

site where the embedded data stream is recovered and decoded. August 
does not suggest or discuss, explicitly or otherwise, processing the regular 
pr(^ram material in vk*iich the data stream Is embedded. Furthermore, 
nowhere does August, explicitly or othenwise, suggest or discuss 

10 comparing broadcast signals received at separate locations. 

Misunderatood Reference. The Applicants respectfully submit that Baehr does 
not teach what the Examiner relies upon it as supposedly teaching. In particular, 
In his rejection of base claims 1 and 14, the Examiner states: "...Baehr teaches 

15 an apparatus and method. . .wherein one or more broadcast signals are received 
(see left aide of figure 2 wherein FM or AM [are] reoeived and converted to digital 
[sic] enabling microprocessor 44 to store...' However, figure 1 clearly shows that 
the received signals radiate rrom the vehicle and are not FM or AM broadcast 
signals at all. The Applicants have noted above that said radiated signals are 

20 actually LO signals, which contain no broadcast material. Applicants believe that 
Baehr's misidentification of the LO signal as the IF signal has misled the 
Examiner 

Even if Baehr's apparatus were to receive broadcast signals, such signals are 
25 not digitized ("converted to digital") and fad to microprocessor 44. Figure 2 
clearly shows that any and all received signals are passed to a digitally tuned 
scanning receiver, which senses the presence or absence of a signal at a 
particular firequency (ool 8, lines 9-10). it is the presence or absence of said 
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signal that constitutes the raw data fed to microprocessor 44. No^Art^ere does 
. Baohr discuss or suggest, explicitly or otherwi&e, digitizing a broadcast signat^, 5,^^:, 

Irrolavant Combination Suggested. The Examiner asserts that "...it would j 
5 have been obvious for any one of ordinary skill to modify the processing module 
(item 22 in figures 1 and 3) as taught by Baehr with the ability to receive and 
decode advertisement data as taught by August thereby allowing the advertiser 
to determine which radio stations transmitted their advertisement..." However, 
even if this were possible, Applicants' Invention nevertheless emplovs an entirely 
1 0 different principle of operation from that of the combination suggested by the 
Examiner. Receiving and decoding advertisement data is not part of Applicants' 
invention nor is it taught by or claimed by the Applicants. Nor does Applicants' 
invention require enrd^edding any code of any type in broadcast program material. 

15 The Applicants' invention teaches a method and apparatus for detenminlng the 
source of a broadcast signal by comparing audio frequency broadcast program 
material separately received at two locations. Therefore, Applicants respectfully 
submit that the combination suggested by the Examiner is Irrelevant, and that 
rejection of Claims 1-20 on the basis of this suggested combination would be 

20 improper. 

Both References Teach Away. Baehr does not suggest, explicitly or othenArise, 
capturing or processing broadcast program nnaterial or content in any way. In 
fad, Baehr considers broadcast signals per se to be a nuisance. Specifically, FM 
25 screening mter 34 explicitly eliminates FM broadcast signals in the 88-98 MHz 
half portion of the FM broadcast band (Figure 2). 

August does not suggest, explicitiy or othenArise, processing program material 
intended for human perception. In facA, in connection witii Figure 9, August 
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teaches imposing an electrical or acoustic filter 500 to attenuate human voice* . , ,^ 
frequencies and only pass the encoded data stream. Figure 2 ehows the 
response curve 68 of such a filter and the suppressive effect on voice and nonnal 
broadcast program content frequency bands. August clearly teaches 
5 suppression of broadcast program material and content. 

It IS seen that both Baehr and August separately and independently teach away 
from processing broadcast program content. Therefore, the Applicants 
respectfuHy submit that rejection of clainr» 1-20 on the basis that it would be 
10 obvious to modify or combine any teachings by Baehr or August would be 
improper. 

Inoperable Combination. The Examiner suggests that It would be possible to 
modify processing module 22 (Figure 1 and 3) to provide "*e ability to receive 

15 and decode... data as taught by August../ However, the input to processor 22 is 
a stream of data words ropreeentang the frequencies sensed by scanning 
receiver 42 plus time stamps (col. 8, lines 9-10). These contain no information 
regarding broadcast program content, whether that content also comprises 
encoded data or not. Processor 22 cannot be modified In any way to process 

20 data that is not provided to it. Furlhemiore, even if the Examiner's suggested 
combination were expanded beyond the Examiner's proposal to encompass 
possible modification of scanning receiver 42 to extract encoded data, the LO 
signals provided to receiver 42 are un-moduiated, and themselves contain no 
program content material, or data that could be decoded. Therefore, the 

25 Applicants respectfully submit that rejection of claims 1-20 on the basis that it 
would be possible to modify processing nrtodule 22 would t>e Improper. 

Unsuggeeted Modification. Before clainr^ 1-20 can be deemed obvious under 
36 U.S.C. § 103, theiB must be an "essential evidentiary component of 
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Accordingly. Applicants respectfully submits that amended claims 1-15 and 
amended claims 17-20 are allowable over Baahr and soiicite r^considoration and 
allowanca. 

S Base Claim 1: The Applicdnts have amended base claim 1 to recite clearly the 
audio-frequency contents of the two signals being compared. As discussed 
above, Applicants' base daim 1 describes a fufKrtionally and structurally different 
method from those taught by Baehr and August and from the combination of 
Baehr and August suggested by the Examiner. Further, before claim 1 can be 

10 deemed obvious under 35 U.S.C. § 103 there must be an "essential evidentiary 
component of obviousness holding" — i.e., a teaching or suggesUon or motivation 
to combine the features of some other relevant reference with those of Baehr. 
Accordingly, base claim 1 and all dependent claims Incorporating the respective 
limitations of base claim 1 are thought to define allowable subject matter. 

15 Therefore the Applicants respectfully solicit reconsideration and a Notice of 
Aiiowability to that effect. 

Dependent Claim 2: While August teaches using a mobile telephone, nowhere 
does August, explicitly or otherv\nse, discuss or suggest comparing the audio 
20 from a mobile telephone v^th separately received broadcast audio, Accordingly, 
dependent daim 2 is thought to define allowable subject matter. Therefore, 
Applicants solicit reconsideration and a Notice of Allowability to that effect. 

Dependent Claim 3: As discussed above, Applicants respectfully submit that 
25 Baehr does not teach receiving radio broadcasts. Rgrther, Baehr teaches 
receiving LO radiation and suppression of radio broadcast signals. Nowhere 
does Baehr, explicitly or othenA/ise, discuss or suggest comparing the audio from 
a nx)biie telephone with separately received broadcast audio. Accordingly, 
dependent daim 3 is thought to define allowable subject matter. Therefore the 
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obviousness holding"— i.e., a teaching or suggestion or motivation to combine . . 
the features of some other relevant reference with those of Baehr. Neithor the. . , , . 
teachings of Baehr nor those of August contain any suggestion, explicit or 
otherwise, that they be combined in the manner suggested by the Examiner to 
5 determine the source of a broadcast signal. Baehr senses the frequency of the 
LO signal from a conventional receiver in a passing car to ascertain said source. 
There Is no need, use, or motivation for embedding encoded or any other data in 
the broadcast signal, as taught by August Adding encoded or any other data 
would not alter or improve the method taught by Baehr. Baehr is Individually 
10 complete. 

Similarly, August is individually ccunplete. Because data, as taught by August, 
from which the broadcast station identity may be ascertained, Is embedded in the 
program material, there is no need, use, or motivation for additional scanning 
15 prx>ces8es. Adding scanning capability would not improve, and in fact would 
needlessly complicate, the method taught by August, 

Accordingly, the Applicants respectfully submit that rejection of claims 1 -20 under 
35 U.S.C. § 103 would be improper. 

20 

REIUIARK8 - Claims: Notwithstanding the above, the Applicants have amended 
the claims to define the invention more particularly and distinctly, emphasize 
improvements of the invention^ and define the invention patentably over the prior 
25 art. Ciainns 1-1S and 17-20 remain In this application. Claim 1B has been 
canceled. 
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Applicant respectfully solicits reconsideration and a Notice of Allowability to that 
effect. 

Dependent Claims 4-^: While August teaches audio portion of a television 
5 broadcast and broadcast from a satellite^ nowhere does August, explicitly or 
otherwise, discuss or suggest comparing relayed audio with separately received 
audio from a television or satellite broadcast. Accordingly, dependent claims 4-6 
are thought to define allovi/able subject matter Therefore, Applicants solicit 
reoonsiderotion and a Ncstioe of Allowability to that effect. 

10 

Dependent Claims 6-9: The Applicants have rewritten dependent claims 6-9 to 
recite dearly and distinctly the nature of the statistical processing means. Baehr 
teaches collecting raw "^hiV results to form a statistical data base. In the 
Applicants' Invention, mathematical processes known to statistical 

15 communications theory known as cross-correlation and co-spectral analysis are 
applied to a pair of audio signals in order to make a matching, or ''hif . decision. 
Applicants respectfully submit that the Examiner may have confused the type of 
statistical analysis taught by Baehr and that of the Applicants' invention. 
Nowhere does Baehr explicitiy or otiierwise, discuss or suggest comparing, 

20 statistically or by any other means, the audio from a nrK)bile telephone with 
separately received broadcast audio. Accordingly, dependent claims 6-9 are 
thought to define allowable subject matter. Therefore the Applicant respectfully 
soiidtB reconsideration and a Notice of Allowability to that effect. 

25 Base Claim 14: The Applicants haive rewritten base daim 14 to recite clearly 
and distinctly the nature, purpose, and function of the combination comprising 
our apparatus. As discussed above, Applicants' base claim 14 describes a 
functionally and structurally different apparatus from those taught by Baehr and 
August and from the combination of Baehr and August suggested by the 

13 



PAGE 14/17'RCVDAT2Q6I20(»57:02:12PM [Eastern Standart 



Satur day, February 28, 2005 4:09 PM . Alan Burns 850 851 8442 p.15 

AppL No. 10/016,380 

Amdl Dated Feb. 26, 2005 

Reply to orricB Action or Nov. 30, 2004 

Examiner. Further, before base claim 14 can be deemed obvious under 35 - w^r .-ife?. rr !* « 
U.S.C. § 103 there rnudt be an "essential evidentiary component of obviousness 
tiolding"— i.e., a teaching or suggestion or motivation to combine the features of 
some other relevant reference with those of Baehr. Accordingly, base claim 14 
5 and all dependent claims incorporating the respective nmitatlons of base claim 14 
are thought to define allowable subject matter. Therefore the Applicants 
respectfully solicit reconsideration and a Notice of Allowfflibility to that effect. 

Dependent Claim 16: The Applicants have rewritten dependent claim 1S to 
recite clearly and distinctly the reporting of source identification decisions. Baehr 
teaches matching the frequencies of received LO radiations from passing 
vehicles with those of known broadcast transmitters. Nowhere does Baehr, 
explicitly or othenivise, discuss or suggest comparing the audio from a mobile 
telephone with separately received broadcast audio. August teaches embedding 
in data or infomnation in a broadcast signal, and tton suttsequently decoding and 
matching that data or Information with the original Icnown data or Infomnation. 
Nowhere does August, explicitly or othenwise, discuss or suggest comparing the 
audio from a mobile telephone witti separately recehred broadcast audio, with or 
without embedded data or information. Accordingly, dependent dalm 15 is 
thought to define allowable subject matter. Therefore the Applicant respectfully 
solicits reconsideration and a Notice of Allowability to that effect 

Dependant Clalme 17-18: The Applicants have amended claim 17 to refer to 
claim 1 5. Nowhere does Baehr, explicitly or otherwise, discuss or suggest 
25 determining llstenership and demographic inlbrmation by comparing, statistically 
or by any other means, the audio from a mobile telephone with separately 
received broadcast audio. Accordingly, dependent claims 17-18 are thought to 
define allowable subject matter. Therefore the Applicant respectfully solicits 
reconsideration and a Notice of Allowability to that effect. 

14 
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Dopondont Claims 19-20: The Applicants have amended dependent claims 19- 
20 (as well as dependent claim 18) to recite clearly and distinctly broadcast- 
signal source identification. Nowhere does August, explicitly or otherwise, 
suggest or discuss providing subscribers with information by comparing, 
statistically or by any other means, th^ audio from a mobile telephone with 
separately received broadcast audio. Accordingly, dependent claims 19-20 
thought to define allowable subject matter. Therefore the Applicant respectfiilly 
soitcifs reconsideration and a Notice of Allowability to that effect 

CONCLUSION 



Amended base claims 1 and 14, dependent claims 2-13, dependent claim 15, 
and dependent claims 17-20 are thought to describe subject matter that is not 

1 5 obvious in view of Baehr as modified by the teachings of August, per 35 U.S.C. § 
1 03. For all of the reasons given above, Appllcarits respectfully submit that the 
claims are in proper fbnn, and that the claims all define patentability over the 
prior art. Accordingly, Applicants submit that this application is now in fiill 
condition for a timely Notice of Allowance, which action Applicants respectfully 

20 solicit. 
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Conditional Request for Constructive As^idtanco 



The Applicants has amended the claims of this application so that they are ^- ^ * 
proper, definite, and define novel structure that Is also unobvlous. If, for any 
reason this application is not believed to be in full condition for allowance, the 
Applicants respectfully requests the constructive assistance and suggestions of 
the Examiner pursuant to M.P.E.P § 2173.02 and § 707.070 in order that the 
Applicants can place this application In allowable condition as soon as possible 
and without the need for further proceedings. 

Very respectfully, 



Alan Alexander Bums 
Applicant. Customer No. 40318 
108 Ramona Road 
Portola Valley. CA 94028 

(650) 851-2987/(415) 816-2553 

FAX (850) 851^8442 

email: pabum&(3)accesscam.com 
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